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Dear Ms. Johnson:

Comments by the Canadian Institute for Environmental Law and Policy concerning Bill 155, “An Act respecting the cost of water and waste water services.”

CIELAP, a thirty-year-old environmental research organization. CIELAP’s mission is to provide leadership in the research and development of environmental law and policy that promotes the public interest and sustainability. This Bill introduces a new Act, the Sustainable Water and Sewage Systems Act, 2001. CIELAP makes the following submissions pursuant to the Environmental Bill of Rights.

The current draft of Bill 155 envisions the inclusion of private sector partners in the extraction, treatment and delivery of water and sewer services in Ontario. Indeed the Bill may be the first step to private sector ownership of Ontario’s water assets.  While the stated purpose of the Act may be to ensure the full cost recovery of providing safe drinking water, given the background to the Bill and the on-going failure to adequately define what is intended by the phrases full cost recovery and full cost pricing, the Bill poses more risks than are justified, especially for such a short period of public comment before it could become law.

In these submissions, we focus on four main reasons to extend the period of public comments on Bill 155 until a sufficient time after the release of Part 11 of the Walkerton Inquiry Report for public reflection and debate. Bill 155 could lock in a legislative framework that envisions:

Private Sector Partners – from Asset Ownership to Contracted Services 

Private Sector Water Extraction to Bulk Water Exports 

Ambiguity About What Full Cost Accounting Means

Yet The Trend Is Against Private Sector Water Partners

When we contacted Municipal Affairs for a background paper on what the terms in Bill 155 may mean, we were referred to a number of studies done by the Ontario SuperBuild Corporation. But despite the acknowledgment that some eight studies had in fact been done for SuperBuild, dealing with fundamentally important topics such as inventory and evaluation of water assets, financing, asset management and full cost accounting, these studies were not to be made available to the public until sometime in the future. The suggestion was that the studies would not be available until after the Bill has passed and public comments are sought on draft regulations. By the time the Act is passed the value of public comments on draft regulations would be negligible.

Given the important implications of the Bill, not least of which is whether Ontarians can expect that safe, affordable public water supplies, treatment and delivery will be assured, the public comments period for Bill 155 ought to be extended. A fair period of public consultation would expire sometime after 1) Part 2 of the Walkerton Inquiry report is released and 2) the background studies done for Ontario SuperBuild Corporation are publicly available. It seems ineffective to have the public comment period expire on such a fundamentally critical piece of legislation before the public has the benefit of information that would set out the government’s actual intent behind the Bill. Also given that the Walkerton Inquiry intends to make recommendations on how to ensure the safety of the water supply system in Ontario, it would be useful to have this thoughtful insight before the public is locked into the implications of Bill 155 that include the privatization of Ontario’s water assets and services.

Background to Bill 155

Shortly after the Walkerton tragedy, the Ontario government announced Operation Clean Water, a plan to improve water quality and delivery in the province. As part of OCA, the government announced the Drinking Water Protection Regulation that sets out water testing provisions, reporting requirements and penalties.  In order to provide funding for this initiative, the province through the Ontario SuperBuild Corporation – announced a two-year fund under the Ontario Small Town and Rural Development (OSTRD) program “to support public health and safety infrastructure priorities”.
  

It is significant to note that unlike other programs under the Ontario SuperBuild Corporation, there was no need for a private sector partner in order for municipalities to apply under the public health and safety program of OSTRD. But this program ends in August 2002.  The ministry is also proposing to extend the deadline for meeting the water treatment requirements of the Drinking Water Protection Regulation by six months, from December 31, 2002 to July 1, 2003. Thus the purpose of Bill 155 appears design to pick up where the OSTRD fund ends but this time the inclusion of a private sector partner is required.

The expectation of private sector partnerships in Ontario’s water supply system was outlined as early as January 2001 in a SuperBuild Guide to Public-Private Partnerships for Infrastructure Projects.
 The Guide specifically identified “water system assets” as a subject matter for private sector interests. While acknowledging that the determination of public needs ought to remain a matter for public sector decision-making, the Guide outlined that there are “various ownership options for public assets and services, up to and including full divestiture”. In addition to recognizing that the public may not accept the privatization of Ontario’s water system assets and services, it also acknowledged that there might be a web of legal and jurisdictional constraints on this approach.
  One possible constraint is that the water of the province is subject to a public trust.

Implications of Bill 155 

The Act would require "regulated entities" to submit a report that includes a full-cost accounting of all operating and capital costs, all sources of revenue, and the investment required to maintain and expand their systems of public water services. It is important to note that water services are defined to include water extraction, treatment and distribution.
  Because of the use of the word water “extraction” in Bill 155 and the reference to water assets in the SuperBuild Guide, a major implication of the Act would be to permit, indeed perhaps even require, private sector interests to extract large qualities of water for bulk sales to other jurisdictions.

From Water Extraction to Bulk Water Exports

Bulk water exports are a cause for concern not only for Ontarians, as the 1998 Nova Corporation permit to take water controversy attests, but also for all Canadians, the federal government and the Great Lakes Governors. The federal government has recently amended the International Boundary Water Treaty specifically to prohibit bulk water exports from water resources under the jurisdiction of the federal government and continues to engage the provinces to agree to a Federal-Provincial Accord that would implement the same policy by the provinces.
 Bill 155 as currently described could offend this initiative to protect Canadian interests.

Moreover given the concern when Ontario granted a permit to Nova Corporation to take large quantities of water from Lake Superior for export to Asian markets, the Great Lakes Governors began a process to amend the Great Lakes Charter with a legally binding Annex to prohibit the withdrawals of large quantities of water with out notice and consent.  Indeed both the province of Ontario and Quebec has indicated their intention to be bound by this initiative by no later than 2003. Bill 155 could also offend this regional development.

The implications for the country and the Great Lakes region should Ontario proceed to allow the private sector to extract Ontario fresh water supplies are considerable, including the trigger of both trade and investor rights obligations. If the Ontario government pursues schemes to privatize Ontario’s water supplies and services, current NAFTA rules and emerging commitments under the General Trade in Services Agreement (GATS) covering over 140 members, will require national treatment so that non-domestic water service providers and investors have access to these new assets and markets. 

Chapter 15 of NAFTA entitled “ Competition Policy, Monopolies and State Enterprises” requires that each Party ensure that if government monopolies are designated, which could include redesignated public-private partnerships, they must act solely in accordance with commercial consideration in their purchase or sale of the monopoly good or service 

(Article 1502.3.b) and must not discriminate against NAFTA investors (Articles 1502.c and Article 1116.b) or service providers ( Article 1503.3).
 

Under NAFTA Chapter 11, investors can sue governments if later environmental regulations on water standards, for example, reduce the expected profit the investor expected.  If foreign investors and service providers gain access to Ontario’s water assets and infrastructure, they may not adequately take into account provincial and local conservation objectives as well as other public interest’s such as the human right to clean and affordable public water supplies. Public concerns over the comodification and privatization of water and water services are indeed justified..

It should also be noted that governments in the Great Lakes region would have concerns should the private sector be permitted to undertake water resource management, including determining in stream flow regimes for rivers and hydro electric dams. 

Private Sector Partners – from Asset Ownership to Contracted Services

Recall that the Act would require water and sewer system owners to undertake a full accounting of the costs both capital and operating to provide these services. Financial cost reports are then to be filed with the Minister. 

Section 5 of Bill 155 specifies that "joint reports" can be submitted as if it were a report by a single regulated entity. Indeed the Minister may direct that two or more regulated entities prepare a joint report if the Minister considers it appropriate. Without the Act specifying that the private sector is not a regulated entity for the purposes of the Act, there is every reason to believe that Section 5 could be the legal basis for the provincial government to order municipalities to form a partnership with the private sector in the design, approval and implementation of the financial plans and reports.
The plan would then be submitted to the Minister who will have the authority to approve, reject or change the plan. It is absolutely important to note that the Act at section 23 allows the Minister to delegate any of his/her powers, including the approval of the plans, to any person or entity. Therefore the private sector could be in a position to design, approve and implement the full cost recovery financial plans.
Ambiguity About What Does Full Cost Accounting Means

The Bill features full-cost accounting of all operating and capital costs, all sources of revenue, and the investment required to maintain and expand their systems of public water services. It is unclear at this point, however, whether full cost accounting would include rigorous water testing, in state of the art laboratories, with effective government monitoring and the posting of public reports. If so, than there may be benefits in this approach to environmental protection as the plans would need to set out how the regulated entity will recover the full cost of these services. But as the Canadian Environmental Law Association has indicated in its submission, it is not at all clear that full cost accounting or pricing would include source, aquifer and watershed protection costs.  Overall CELA found that Bill 155 is quite contrary to the approach advocated in its Model Act to Conserve Ontario Waters.

Trends Against Private Sector Water Partners

A major reason for the Greater Vancouver Regional District Water Board rejection of a plan in June 2001 to allow a public-private partnership to design, build and operate a $117 million filtration plant  was fear that NAFTA could limit that region’s ability to set water standards as it saw fit. Chapter 11 of NAFTA could allow the foreign private contractor to sue for compensation if the government later changed the drinking water standards that could result in a reduction of the company’s profitability. In addition polls indicated that two thirds of the people in the region opposed allowing private contractors to deliver public water services. “No prospective gains in efficiency would be worth any prospective risk of losing control of the water system to multinational corporations using trade treaties for their own private goals”, said in a senior engineering report from the GVRD to the Board. 

Instead of waiting for the release of the Walkerton Inquiry,  the City of Toronto seems to be in a hurry to restructure water management. City Council approved a $250,000 feasibility study to consider setting up an arms-length agency or corporation to manage water services instead of the current and hopefully enhanced Public Works Department that  is directly accountable to City Hall. Within a month the Walkerton Inquiry will have finished their deliberations on important reforms needed to ensure the safety and security of the drinking water systems for all people of Ontario. 

The Inquiry Phase Two Report will contain important law reform, water protection, financing and management recommendations crucial to prevent future water tragedies from ever occurring again in this Province. This crucial report is at risk of being eroded by the Province of Ontario and the City of Toronto. Both governments are rushing through politically driven changes to water management without waiting for the wisdom of the Walkerton Inquiry.

For all these reasons, we submit that the public comment period be extended until a meaningful time after the release of Part 11 of the Walkerton Inquiry, as well as all of the eight SuperBuild studies that are currently not scheduled to be released to the public until after the Act is passed.

All of which is respectfully submitted by the 

Canadian Institute for Environmental Law and Policy

Per Christine Elwell, Senior Policy and Legal Analyst

416-923-3529, ext. 25







� It was estimated that the total capital costs for municipal water systems to comply with the new Drinking Water Protection regulation was $220 million, based on a cost sharing formula and provincial and federal support.


� A Guide to Public-Private Partnerships for Infrastructure Projects, January 2001, www.superbuild.gov.on.ca Links to other partnerships through the Ontario SuperBuild site include the US National Council for Public-Private Partnerships, Partnerships UK, UNDP sponsored partnerships as well as many of other less known private financial service providers.


� The Guide’s acceptability criteria ask “ Will the public accept the involvement of the private sector in implementing the project? Will elected officials be willing to accept the reduction in direct control? It notes further that if the public sector is held highly accountable for project performance, elected officials and senior staff  will not be as willing to relinquish control. An operational consideration is whether a change in legislation dealing specifically with the project is expected. “No reasonable developer would “bet the farm” on a project in which an adverse change in, say environmental regulation could result in insolvency”.


� See for example, The Constitution Act, 1867, Property in Lands, Mines, etc. section 109. All Lands, Mines, Minerals, and Royalties belonging to the several Provinces of Canada, Nova Scotia, and New Brunswick at the Union, and all Sums then due or payable for such Lands, Mines, Minerals, or Royalties, shall belong to the several Provinces of Ontario, Quebec, Nova Scotia, and New Brunswick in which the same are situate or arise, subject to any Trusts existing in respect thereof, and to any Interest other than that of the Province in the same.  


� Bill 155, Definitions section 1 (2) provision of water services to the public includes extracting, treating and distributing water.


� See http://www.dfait-maeci.gc.ca


� See Christine Elwell, NAFTA Effects on Water, Sierra Club of Canada, wwwsierraclub.ca/national, 2001


� See  http://www.cela.ca/water/modelbill.htm





